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Abstract

This paper will examine the reasoning behind tlo& & women judges at the Afghan Supreme
Court level. | will analyze whether the non-appoiett of women Supreme Court Justices is
intentional due to political and social reasonsamether there are laws that prevent women
from rising to the high judicial positions. Afghatan currently lacks a uniform legal system.
The rule of law remains one of the biggest chakksnghead of the national government. The
lack of control within the government is one of thain criticisms of Afghan President, Hamid
Karzai. Even more appalling is the level of disénation that occurs within the Afghan
government’s judicial system. Ideally, a judicigbem is impartial and free of discriminations.
It is here that the laws of the land are createtl slrould be just to all regardless of sex, race,
financial status, or religion. Moreover, the Afghamrent judicial system suffers from many
systematic and logistical flaws which include thsecdminatory, man-favoring legal statures
and low salaries for employees of the judicial sgstsuch as those for judges, police officers
and prison guards which expose them to corruplite. Afghan government must carry out its
obligatory duties not only through its domestic $albwut also, its international legal obligations.
In this paper, | will examine whether Afghanistandes by the clauses of the Convention on
Elimination Discrimination against Women (CEDAW) which Afghanistan is party to. The
goal of the creation of CEDAW is to reaffirm faithfundamental human rights, in the dignity,
and worth of the human person, in the equal rigiitsnen and women. Moreover, | will
examine Article 14 of the European Convention omidn Rights. Although Afghanistan is not
party to this convention, Article 14’s anti-disciimation clause is a widely accepted principle
and included similarly, in other international tiea and documents which Afghanistan is a
party to. Many of the conventions Afghanistan istp@o hand and hand where if violations
are made in one treaty, it is very likely they arelating other obligations. The Universal
Declaration of Human Rights is one such agreembat Afghanistan has accepted and
although the document is not binding, Afghanistaaférmation to the principles and its

international universality and wide acceptance muaé&pplicable to Afghanistan.

In conducting my research, my objective was pritpan examine the Afghan legal system

established under the Constitution, other pertinaws such as the Law of the Organization



and Jurisdiction of the Courts of the Judiciarytiad Islamic Republic of Afghanistan, against
the benchmark of international human rights stag&laand Afghanistan’s international
obligations focused primarily on gender equalityl amomen’s participation in all sectors of
society. | conducted this research in order to rdetee whether there is systematic
discrimination against women in the Afghan judicgistem through its legislation and in
practice. | further examined the discriminationiagawomen and focused primarily within the
Afghan Supreme Court. | hope to use this researdipeesent it to the Afghan government and
various NGOs and think tanks in the future. Furti@ne, | wanted to analyze the reasoning as
to why there is a lack of women judges in the Soqgr€ourt and attempted to detect whether

there are discriminations elsewhere in the judisystem.

Methodology:

For my methodology, | have examined the Afghan @uan to find clauses that pertain to
and address the issue of discrimination. | havaptieced the meaning of these clauses to
investigate if there is room for discriminationibthere are gaps on the subject matter that need
to be developed. In addition, | have examined #wicen on the judicial system within the
Afghan constitution to determine how the governmatended to structure the system. | then
observed the system in practical terms in ordeteti@rmine if it abides by constitutional law.
Due to the fact that Afghanistan is an Islamic estat have examined Shariah law in
combination with Afghan law. Afghan law consistshaith Shariah law and Afghan national
legislation and follows the Hanafi interpretationiglamic law for the majority of the country.
However, it is worth noting that in cases of digpuivolving the Shia Muslim population, Shia
law is applied. Thus, the current Afghan constitmtirecognizes Shia Islam as an official

religion of Afghanistan alongside Sunni Islamicubabt.

Within Shariah law, | will observe whether therearsy mention of the permissibility of women
judges and more specifically, Supreme Court judge@tlowing the examination of Afghan
national legislation, | will examine Afghanistanisternational obligations through various
enactments and treaties. Within these internatiaidigations, | will determine whether

Afghanistan has made any commitments to fair treatnwithin all sectors of the Afghan



government and locate any discrimination clausdbimvithese treaties. In order to obtain a
realistic picture of the situation in Afghanistajqslicial system, | will read through newspaper

articles pertaining to the topic as well as conggrsonal interviews with experts in the field.

One of my major resources for my research waf\fghanistan Supreme Court website. Due
to the reason that Afghanistan is still in a statéransition following the many years of war,
one can see many gaps in its judicial system wisialery evident in the incomplete website.
Many links exist that indicate laws or articles ahd links do not work. However, upon my
examination of a tab listed “selected cases” armbraling to the provinces, | looked at the
selected cases in Kabul, the Afghan capitol. Kakuby far the most liberal city of the
conservative cities within Afghanistan. That beisgd, the least conservative of the ultra
conservative cities will most likely be more opergender discrimination cases as many of the
other courts within the country would not even winaddress the issue. Afghanistan being a
patriarchal society makes it difficult for womenhidng about court hearings claiming gender
discrimination even in Kabul city. The fact thatcbucases are almost nonexistent does not
directly correlate with the reality of gender disgnation within Afghanistan rather, it further
iterates the stigma involved with raising gendescdmination issues. Surely enough, of the
346 or so cases that were listed (just a list eftilpe of charge, date and the court holding
excludes, detail case information or names) thenewio cases in reference to discrimination.
Many of the cases listed dealt with narcotics ceargr murder. | question whether the Afghan
society was free of discrimination—which seems kelli—or that discrimination was not on
the judiciary system’s radar as these cases himtebVer, it is uncommon for traditional
societies such as those that Afghanistan encompés$mve a high report rate of human rights
abuses caused by the stigma that is connectedbeitty a victim of crimes such as spousal
abuses. In other words, saving face in societyagied very heavily in traditional countries
such as Afghanistan. Therefore, although many huighits abuses do exist within the country
as non governmental organizations deal with, thew'tdnecessarily make it to a court
proceeding and thus, the statistics on the AfghamisCourt website is not a good

representation of the amount of abuses occurritigimwihe country. Thus, there is not a strong

! Supreme Court of Afghanistan, www.supremecourtafov



correlation between the number and kinds of abosearred and those that are reported and
filed in court.

Afghanistan is lagging largely behind developed deratic Western countries in having strong
representation of women in the judicial sectoraxfisty. However, it is not most appropriate to
compare Afghanistan equality towards women withyweell established democracies. Thus, |
will examine in this paper whether Afghanistan lisna in its marginalization of women from
the judicial system of the country or if it is commwith other countries which hold similar
cultural and religious values and to countries gaplically in close proximity to Afghanistan.
One must understand that Afghanistan is a new dpived country and has suffered thirty

years of turmoil in what is considered the worstftot in modern history.

Introduction:

Afghanistan has a structured civil law system #iatles by Islamic Shariah law. Thus although
there is an Afghan Constiution as well as otherslamv Afghanistan and many international
binding agreements, no law can take precedencelslaenic Shariah law. Following the fall of
the Taliban, there was a great deal of pressura the international community especially,
donor countries to re-create Afghanistan’s legateay where it would be in line with modern
international universal principles. Many documewsre ratified and many promises made
taking into account to some degree Afghanistanttial and religious norms. However, many
decisions were made in haste and without realizimg actual impact following these
agreements word for word would have on the socidtyreover, some scholars argue that by
virtue of the nature of the religion of Islam, mamd women are not held equal. Thus, these
critics question how then can Afghanistan be oblifegough international agreements that set
men and women equal in society calling on the guwent to take certain steps in reaching
that point and holding perpetrators responsibleviolating such rules and on the other hand
having Islamic law as the supreme law of the laddwever, much of the Muslim world
believe that Islamic law is not discriminatory tods women and that if followed properly
would create a utopian society where men and woemgay freedoms on the same level
different from the West.



According to Rachel Reid’s testimony to the ForelRglations Committee, women'’s situation
has improved drastically in Afghanistan since thk 6f the Taliban evidence of this is the
return of two million girls to school and a quartdrthe Afghan parliament encompassed by
women due to a constitutional guararfte¢iowever, in order to better understand
discrimination within the Afghan judicial systermeneeds to be aware of the current situation
in Afghanistan especially, in reference to stapibihd women’s rights. Currently, only four
percent of school age girls reach the tenth gradel.| Although more girls are going to school
which is a large leap forward from the Taliban rafeeomplete prohibition of females attaining
education, Afghanistan still lags severely behihe@ test of the world. Moreover, quite
astounding to the world given all the promises bg tAfghan government and severe
developments, the passage of 2009 Shia Personal Status lavas a reversal to the freedoms
Afghan women gained with the new government follayvihe toppling of the Taliban regime.
The Shia Personal status langgulates marriage, divorce, and inheritance féghAanistan’s
Shia population. Included are provisions that rezjai woman to ask permission to leave the
house except on urgent business, a duty to "matselfieip” or "dress up" for her husband
when demanded, and a duty not to refuse sex whehusband desires it. This introduction
and passage of this law was shocking to many espediuman rights activists and feminists

throughout the world.

The provisions of the&hia Personal Status Ladirectly contradict the Afghan Constitution
which prohibits discrimination in this case, betwemen and women. Evident of this is Article
22 of the Afghan Constitution which states that rmed women have equal rights and duties
before the law. In the case of the “Shia PersortatuS Law, men are given the right of
superiority over women over daily matters as wsllsaxual rights. Moreover, the law also
contradicts the Convention on the Elimination dffatms of Discrimination against Women in
which Afghanistan is party toAlthough the Shia population of Afghanistan acdoion 20%

of the population meaning that the law would omlg,applicable to them, this is a large move
backward for Shia womehThus, in disputes between married couples whonaarart of the

Shia faith, the courts apply Shia law in this caBisfavoring women. Another appaling action

2 hitp://www.hrw.org/en/news/2010/02/24/testimongtrel-reid-senate-foreign-relations-committee
® hitp://www.hrw.org/en/news/2009/04/14/afghanistew-law-threatens-women-s-freedom
* http://kabulpress.org/my/spip.php?article3418



against women in Afghanistan is President Karzatent decree seeking to reduce the number
of reserved seats for women in the Parliament. & laesions are taken by the President in an

attempt to satisfy the demands and pressuresrafadnservative groups.

Women continue to face extreme discrimination ighfnistan although their situation has
improved drastically since the fall of the Talib&wer the past couple of years however, there
has been deterioration of the upward trend andnmescases, there is a negative trend. This could

prove to be very dangerous for women within theetgc

One main barrier to success is lawlessness. Lamdesghroughout the country is manifest in
several forms. Local warlords and other insurgentds exercise power outside Kabul through
intimidation, force and violence. Drug trade hag@ased dramatically, with Afghanistan now

producing 87% of the world’s supply of opium, aating to the United Natiors.

In this context and in the absence of a centralizadsparent and effective system of justice,
women continue to suffer a range of human rightsseb. Women and girls are being trafficked
into prostitution. They are being forced into mage, often to settle family debts or disputes, and
imprisoned for running away from forced marriageoén trapped in abusive or forced
relationships have been driven to suicide as a furescape and hundreds of cases of self-
immolation are reported every year. Given the laickecurity and high levels of harassment,
many women, especially those living outside thatahgabul, feel compelled for their own

safety to continue to wear the bufga.

Afghanistan Supreme Court:
The Afghan Supreme Court is currently led by CRliestice of Afghanistan, Professor Abdul
Salaam Azimi. Justice Azimi replaced the ultracovastve Chief Justice Hadi Shinwari.
Justice Shinwari once told the Christian Sciencenitdo: "If a woman becomes a top judge,

what would happen when she has a

> http://www.rawa.org/equ-now.htm
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menstruation cycle once a month, and she canntat tje mosque?Moreover, he noted: "We
have many women judges here, but a woman canrejumge over the general country, and she
cannot sit in this chair," These sorts of statesiangé not unique to ex Chief Justice Shinwari in
fact, many mullah’s and supporters of keeping woa&ay from the judicial system of
Afghanistan use such arguments. The realizatidhisfright, and women’s access to justice in
Afghanistan, have to date been severely impeddté$upreme Court when headed by Chief
Justice Fazul Hadi Shinwari. Originally appointgdfbrmer President Burhanuddin Rabbani, a
conservative chief of the Northern Alliance, Just8hinwari was later reconfirmed by President

Karzai under the transitional administration in @002.

Although as Chief Justice he is the guardian ofritjiets enshrined in the Constitution, Mr.
Shinwari made several attempts to ban women frogirsg and dancing in public. In November
2004, the Supreme Court issued a ban on cabladrlechannels, particularly condemning
films from India showing women singing and dandmgnusicals dressed in modern Western
attire. Mr. Shinwari has suggested that women shoaVer their bodies entirely, exposing only
their faces and hands, and he has stated that amvoamnot travel for more than three days
without a mahram, a husband or a male relativecahaot legally marry. He has also stated that
adulterers should be stoned to death. During thgoe&n for the presidential elections in
October 2004, Mr. Shinwari attempted to have aigessial candidate removed from the ballot

for suggesting that women and men should have eighd$ in marriage and divoré&e.

In the transitional administration, Mr. Shinwaripginted numerous judges at all levels, all of
whom are male and many of whom do not meet thenegents set forth in Article 118 of the
Constitution, which call for “a higher educationlaw or Islamic jurisprudence” and “sufficient
expertise and experience in the judicial systemfghanistan”. Many of Mr. Shinwari’s
appointments serve on the Supreme Court, whichhrasaa reported 137 members and possibly
more--a number that surpasses the 9 justice positathorized by the Constitution. One

Supreme Court judge was reported to have statgdrgeently that it was impossible for men

" Women for Afghan Women, Speech by Manijha Naderi,
http://www.womenforafghanwomen.org/about/Manizhagehtml

8 http://www.rawa.org/equ-now.htm



and women to have equal rights. It is this same&ue Court that is charged with ensuring

compliance with the Constitution and its guaramteequal rights for women.

Chief Justice Professor Azimi said: “An importamégs in reforming our judicial system is
improvement in the efficiency and quality of ouopedures, after seeking the assistance of
God, the Almighty; we look to our judges and thstaff to ensure we succeed in our plans for
reform.” The Chicago Tribune notes that the newe€CBhustice, Azimi has launched a quiet
revolution in reforming the judicial system of Afghistan. Change is happening, it adds. The
Chicago Tribune claims that Justice Azimi has alyefred or jailed eight corrupt judges and
four clerks. It goes on to say that that he is astting up a system of standards and
accountability by asking the judges to submit mbntteports on their cases. In addition,

Justice Azimi is leading the review of 6000 oldests

The Afghanistan Supreme Court abides by the aathe Organization and Jurisdiction of
the Courts of the Judiciary of the Islamic RepullicAfghanistan. Article 1 of this law states:
“This law has been enacted pursuant to the prawsiof Articles 116 and 123 of the
Constitution for the purpose of managing the adfa@lated to the organization of the judiciary,
duties and powers of the Supreme Court, primaryappeal courts and judges of the Islamic
Republic of Afghanistan*® Thus, this law abides with the Afghan constitutishich we will
examine in the next part of this paper. This laavjdes detail of the operation of the Afghan
Judiciary. Moreover, Article 5 states: “The partiesthe case may appeal against decisions
issued by the lower courts in accordance with lal¥ie final decisions of the courts shall be
considered exception to this provision. The Supré€muart is where people can bring cases if
they feel that the lower courts did not base tdeitision abiding by the Afghan constitution.
With the ability for lower court decisions to beatlenged at the Supreme Court level, this may
be very harmful for women in that there sit no wonjadges in the Supreme Court. In
Afghanistan’s traditional society human rights asuare rarely reported to any institution let
alone an action of a filing taken through the caystem. The failure to report human rights

abuses occurs for many reasons some of which arlatk of confidence in receiving justice

° At the Supreme Court and Unlikely New Hero, Chizdgibune,
http://www.chicagotribune.com/news/opinion/chi-02Q0351jan21,0,7944559.story
9 Law of the Organization and Jurisdiction of theu@s of the Judiciary of the Islamic Republic ofgkfanistan

10



and to safe face. If a woman were to file a casdlemging a spousal abuse for example and if
her spouse is proven innocent in a lower court,chances of appeal in a Supreme Court are
most likely, going to work negatively against having to the fact that there are no women

justices. This may put the woman in greater rigktfe husband will go unpunished and she

will probably have to face him at home again wheenay be willing to abuse her again.

Another issue with the Afghan judicial system ig thbsence of objectivity in many cases.
Chief Justices Shinwari's statements are evidelnaethere is a use of emotions when dealing
with judging cases as oppose to solely, being tib@nd applying various laws. As stated
above for example, it is not clear why it is relet/for a woman to go to a mosque when she is
a Supreme Court Justice. Shinwari questioned henwStipreme Court Justice would go to a
mosque when during her monthly menstruation. Chistice Shinwari through his statements
is assuming that women cannot perform their jolop@ry during their monthly menstruation
cycles. Many people within Afghanistan understamel ¢ourt system and that it many times
favors the man and hope is lost by women when #neyaware that the Supreme Court only
has male Justices. Therefore, many women woule@lbetant to take the case to a higher level
assuming that they would be further shamed by @&lpsfrmale Judges whom wouldn't try her
case based on Shariah and Afghan law but woul@adstry her case based on emotions and

personal views.

There are many barriers for women to sedicgisn Afghanistan. Firstly, many women are
either prohibited by their families to bring thease forward to a male judge or are themselves
not able to openly express their concerns befomeake judge again, because of the stigma’s
attached to it given that Afghanistan is a tradiéiblslamic country. Secondly, in most cases,
male judges favor the male in situations where see is charging the other sex usually,
evidenced in divorce cases. Clearly, this suggésiiscertain sections of the society—such as
women—are in a disadvantageous position in thejaldsystem. As an Afghan by origin, | am
aware that culturally, it is viewed as less thawofable to bring a human rights case to the

court, the woman’s name may be tarnished for teeateher life.
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Shame is not the only barrier for a woman; her enun situation may prove to be the
greatest barrier. Most women in Afghanistan esgigcidnose whom live outside the cities,
do not generate an income through work. If a wodhags bring a case to a court, she may
face difficulties defending her case on her owfiradt it hard to get an attorney especially,
if she does not generate her own income. As sthehptoblem here for women is both of
substance and judicial design even for ordinargsab a way, the cycle of dependency
does not end for most women in poverty stricken hafgstan because it is almost
impossible for her to find justice if she is noteato sustain herself financially.

Chapter 2, Article 17 of the Law of the Orgaation and Jurisdiction of the Courts of
the Judiciary of the Islamic Republic of Afghanistdeals with the Organization of the
Supreme Court and states: “The Supreme Court dlelcomposed of nine persons
appointed by the president in an agreement witheédialirga in accordance with article one
hundred seventeen and one hundred eighteen ofdhsti@tion. The Wolesi Jirga is the
Islamic Republic of Afghanistan’s National AssemblyWolesi Jirga translated from the
Pashto language means the “House of the People’ Wtlesi Jirga is the lower chamber
of the bicameral assembly. The Wolesi Jirga consis®249 seats directly elected through

votes of the people. Members are elected by distrid serve for five year$.

According to the Law of Organizations, “The presidghall appoint one of the members as
the Chief of the Supreme Courf'This appointment must be voted on by the WoleggaJi
Given that Afghanistan is a largely patriarchalistycand the Wolesi Jirga consists of
merely a quarter of women within the parliaments ivery difficult to get the appointment
of a women Justice in the Supreme Court due tacdmservative or ultraconservatism of
the Wolesi Jirga especially, those members whiphesent rural areas of Afghanistan. The
rural regions of Afghanistan encompass nearly 70%h® country. Moreover, it is very
unlikely, that President Karzai who has made vasgcréninatory decisions during this
Presidential tenures to appoint a woman to the &uaerCourt. Much of President Karzai's

discriminatory decisions based on sex have to dih \wis desire to satisfy his ultra

1 http://www.pamirit.com/pve/Default.aspx#
12 Law of the Organization and Jurisdiction of theu@s of the Judiciary of the Islamic Republic ofghfnistan
Ibid
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conservative supporters whom voted for him in theent Afghan elections in August of
2009. For example, in early 2009, Karzai passedeaepof legislation which would be
discriminatory to Shia women and pertaining onlySioa women in Afghanistan. These
series of legislations legalized the oppressionwofen in AfghanistanThe new law
signed by President Hamid Karzai requires Shiiteneo to ask their husband's permission
before leaving the home and forces them to haveatertercourse. Although Afghans
within Afghanistan and the international commumitgs very optimistic with the fall of the
Taliban, such a law by Karzai brings pessimismashe actual progression towards a

democratic society in Afghanistan.

Justice’s Qualifications:

After more than 30 years of war and civil unredghfanistan has been left without a formally
educated bar and judiciary. Its formal legal tnagnis available through an undergraduate
university degree from the Law and Political Sceefaculty, or from the Sharia or Islamic
Studies Faculty of its university system, whicleéstered in Kabul, but also has branches in the
larger, urban provincial capitals. In order to picelaw, graduates of the Law or Sharia
Faculties must be admitted to one of three graduatgrams—Judicial, Commercial or
Government—and complete a one- to two-year academnicculum and practicum.
Unfortunately, as late as 2007, a study showedahigt36.6 percent of Afghanistan’s judges had
completed a university education in law. And mdsAfghanistan’s approximately 1,500 judges,
especially those in rural provinces, are not gréskiaf the Judicial Stage; most did not have
university degrees or any formal legal training Wwete appointed by local officials from local or
tribal courts by loya jirgas, or meetings of comityifeaders as the need arose during wartime.
The Rule of Law Project, shortly after its implertagion in 2005, initiated a project aimed at
providing basic legal training to those Afghan jadgwho had been pressed into service without
having received a formal legal education, by sponga six-week “Foundation Training.” The

program, which in many ways resembled bar reviewses in the U.S., proved to be extremely
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successful, providing a “crash course” in core llsghjects to nearly 900 judges over a three-
year period-*

Among the judges trained in the Foundation Trairgrmgram were 43 women. The first women
judges were appointed in 1969, and by 2005 there @2 women judges and some 400 women
lawyers in Kabul. There were also women workinguages, prosecutors and lawyers in other
major cities. After the Taliban came to power i®@9women were banned from public life, but
emerged again in 2001, after the Taliban were drowg. In 2003, with support from the U.N.,
the Afghanistan Women Judges Association (AWJA) feasded but because of deteriorating

security, the AWJA suspended operation in Decerbés.

According to Mr. Bernard E. Boland there are conmitaby women lawyers and judges that are
shuffled aside and given little responsibility Ingir male colleagues. The executive secretary for
one of Afghanistan’s nine Supreme Court justicés am that she had been a judge in a
province adjoining Kabul, but was given almost moghto do by her male colleagues. They told
her she didn’t need to come to the court everyatalthey would take care of the caseload. She
opted to work as a judicial secretary, apparergheling it was her only alternative if she

wanted to do meaningful work. The Judges persauneaelangerous, low-paying job about an

equivalence of $50 for entry level judges and $20Genior level judges.
Afghan Constitution:

The current Afghan Constitution became the offi@av of Afghanistan when the 2003 Loya
Jirga approved it by the consensus on January 84.20 evolved out of the Afghan
Constitution Commission mandated by the Bonn Ages@mThe Bonn Agreement was the
Bonn Agreement was the initial series of agreementsnded to re-create the State of
Afghanistan following the U.S. invasion of Afghatais in response to the September 11, 2001,

terrorist attacks. Since no nationally-agreed-ugovernment had existed in Afghanistan since

4 Minnesota Law and Politics, My Afghan Journal

15 http:/Amww.lawandpolitics.com/minnesota/My-Afghanistan-Journal/3c5bbbe7-1099-
4f46-bb42-6d93199c3fc2.html
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1979, it was felt necessary to have a transitiomogebefore a permanent government was
established. Thus in December 2001, a number ahipent Afghans met under UN auspices
in Bonn, Germany, to decide on a plan for goverrimg country; as a result, the Afghan
Interim Authority (AIA) - made up of 30 membersdaed by a chairman - was inaugurated on
22 December 2001 with a six-month mandate to blveld by a two-year Transitional

Authority (TA), after which elections were held.

Article 8 of Afghanistan’s preamble to the Congtdn declares the equality amongst its
citizens by stating: “For creation of a civil setyi free of oppression, atrocity, discrimination,
and violence and based on the rule of law, socisiige, protection of human rights, and
dignity, and ensuring the fundamental rights aeegdoms of the peoplé®.Ch. 2, Art. 1 “Any
kind of discrimination and privilege between th&ézens of Afghanistan are prohibited. The
citizens of Afghanistan — whether man or woman wehaqual rights and duties before the
law.” Moreover, Article 22 of the Constitution exptly states that women and men are equal
before the law. Thus, if men and women are equal according tdAfigaan constitution, then,
they must also be equal at the highest level ofrtcanere this very same constitution is
interpreted. Article 3 of the Afghan Constitutioropides that “no law can be contrary to the
beliefs and provisions of the sacred religion d¢&ns'. It is critical that the Supreme Court
ensures that its judgments harmonize these promsod the Constitution rather than impose
singular interpretations of the Koran that are Hatnmto women and do not respect the

constitutional right to equality between men andnea’®

Such rights are given to women solely in name ardrareality, not practiced in society or at
the governmental judicial level. In order to undansl why there are no women Justices at the
Supreme Court we must determine whether it is ddedal, political or cultural reasons or a
combination. | will begin by examining the laws Afghanistan to make certain that its laws
are adherent to international staandards of holdlhgitizens equal in society and building an
institutional system that is friendly to women. illwake into account culturally sensitive area
later that many scholars view as controversialsthyiy it is important to analyze the legal

procedures and standards for the appointment ofeSwg Court Justices in Afghanistan. The

16 Afghanistan Constitution
17 i

Ibid
'8 |bid
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best place to start is the Afghan Constitution Wwhicthe supreme law of the land and abides
strictly by Shariah Law. According to the Afghan r@ttution, members of the Afghan

Supreme Court are required to have the followingji§joations to be a Supreme Court Justice:

The age of the Head of the Supreme Court and itabees should not be lower than forty

at the time of appointment.

1. Shall be a citizen of Afghanistan.

2. Shall have a higher education in law or in Islaqudsprudence, and shall have
sufficient expertise and experience in the judisigtem of Afghanistan.

3. Shall have high ethical standards and a reputafigood deeds.

4. Shall not have been convicted of crimes againstamity, crimes, and sentenced of
deprivation of his civil rights by a court.

5. Shall not be a member of any political party during term of official duty?

As one can see, the requirements to be a Supreme Qgstice do not limit it to solely
males. Any Afghan citizen who meets the above requénts may become a Supreme
Court Justice at least, theoretically. One cantbay requirements two and three may be
subjective. For requirement number two which stdtes the Justice to be must have
sufficient expertise and experience in the judisi@tem of Afghanistan. It is not indicated
precisely what constitutes “sufficient expertisebtr this reason, | will attempt to find more
detailed laws which better identify this gap in tleguirement and interview an expert in
the field. In the case that there is a lack ofva ¢éa legal norm which specifies the exact
requirements for a prospective Supreme Court Justicbe deemed as having sufficient
expertise, | will look to state practice and thrbutpe credentials of current and past
Supreme Court Justices. It is my contention thet slubjective area in the requirement
gives room for the President and the Parliamerapiooint Justices on a non-merit based
level without breaking the Constitutional Law periag to the appointment of Supreme
Court Justices.

19 Afghanistan Constitution
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Point three of the requirement that the SupremertClustice must have a good reputation
and high ethical standards is in my opinion evemensubjective. Afghanistan being a war-
torn country is home for notorious warlords whora eevered by some as heroes. There are
grave differences in character judgment within Asfigistan especially, of its leaders. Much
of this has to do with tribal and ethnic divisiomkich caused many losses of life during the
decades of Afghan war. Moreover, many deeds anidnsctof people have not been
officially documented as such a system did nottesising war. Many Afghan warlords
and those whom have committed human rights atesciire walking free within and
outside of the country and remain in powerful posg even, within the Afghan
government. Thus, point three of the requirementiset a Supreme Court Justice must be
analyzed in the context of observing the currestides and evaluating their backgrounds
as well as looking deeper to determine whetherrdéngs give specific requirements in

dealing with ethical standards and reputation.

Shariah Law:

Shariah Law is Islam’s legal system; it is deriyeain the Holy Koran, the word of God, the
example of the life of the prophet Muhammad (PBU&Nd fatwas which are the rulings of
Islamic Scholars. The main difference which is femtn Western legal systems is that Shariah
law governs or informs of governing every aspeca dfluslims life. Western law for example
limits itself to matters relating to crime, contracivil relationships and individual rights
whereas Shariah rulings helps Muslims deal with anderstand how to lead every aspect of
their life according to God’s wishes. Shariah cevarlot of very routine issues of life where
observant Muslims want to make sure they are apidithin the legal framework. As is in all
legal systems, Shariah is complex and its sucsedspendent on the quality of experts. There
are different schools of thought which lead to efi#int rulings within each school there are
different interpretations depending on the scholstamic jurists issue guidance and rulings a

ones that are considered a formal legal rulingied a fatwa?

20 Council on Foreign Relations, Islamic Shariah Law
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Shariah courts exist both in the Muslim world ahd Western world. In Muslim countries for
the most part the criminal courts and their puniehts are derived from Sharia law. In the

Western world, Islamic courts mostly deal with mesis and family disputés.

Sharia developed several hundred years after thghBt Mohammed's death in 632 CE as the
Islamic empire expanded to the edge of North Afircthe West and to China in the East. Since
the Prophet Mohammed was considered the most picalsbelievers, his life and ways became
a model for all other Muslims and were collectedsblolars into what is known as thadith

As each locality tried to reconcile local customsl éslam hadithliterature grew and developed
into distinct schools of Islamic thought: the SuschoolsHanbali, Maliki, Shafi'i, Hanafi; and
the Shiite school, Ja'fari. Named after the sclsdlaat inspired them, they differ in the weight
each applies to the sources from which shariansetf the Quraradith, Islamic scholars, and

consensus of the community.

The Hanbali school, known for following the mostit@dox form of Islam, is embraced in Saudi
Arabia and by the Taliban. The Hanafi school, kndambeing the most liberal and the most
focused on reason and analogy, is dominant amongi$Sin Central Asia, Egypt, Pakistan,
India, China, Turkey, the Balkans, and the Cauc&sus

Marriage and divorce are the most significant atspetcSharia, but criminal law is the most
controversial. In sharjahere are different categories of offenses thbatdre prescribed a
specific punishment in the Quran, knowrhasld punishments, those that fall under a judge's
discretion, and those resolved through a tit-fomtaasure such as blood money paid to the
family of a murder victim. There are fiveddcrimes: unlawful sexual intercourse (sex outside
of marriage and adultery), false accusation ofwhlasexual intercourse, wine drinking (all
alcohol drinking), theft, and highway robbery. Rimments fohadd offenses--flogging, stoning,
amputation, exile, or execution--get a significamtount of media attention when they occur.
These sentences are not often prescribed, howleigeworth noting however, that most

countries although embedded into their legal systelo not actually use such punishments.

zi http://news.bbc.co.uk/2/hi/luk_news/7234870.stm
Ibid
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With all the different interpretations thatncaccur dealing with such a complex legal
system it is a no wonder that there is much coet®y especially, in a country such as
Afghanistan. Judges in Afghanistan must be knowdabtte of both Shariah law and its other
laws which cannot contradict Islamic Shariah Lawcérding to the Afghan Women’s Judges
Association there are roughly 2000 sitting judgesAfghanistan as of 2006 and 65 to 70
percent of those judges are women. However, théakfigtan Supreme Court gives an estimate
of about 1500 sitting judged.Of the 1500 or 2000 judges in Afghanistan, notnevee of
those judges is serving as a female justice orStttelar Council of the Supreme Court. In
interviews with senior male judges, it was foundttbne of the main reasons women were not
sitting in Afghanistan’s “highest court is becausany legislators believe women are not
knowledgeable enough in religious jurisprudenceweleer, the very fact that there are more
women judges throughout Afghanistan in the lowanrtoand knowing that even, the lower
courts abide completely by Islamic Shariah laws targument against women serving as

Supreme Court Justices due to their lack of raligiknowledge is null.

Article 3, Chapter 1 of Afghanistan’s Condiibn states: “In Afghanistan, no law can be
contrary to the beliefs and provisions of the sacgdigion of Islam™* When examining this, |
found that there is not any Islamic law that fosba@woman from holding a judicial position—
even at the highest level. The argument that mosservative legislators make is that since
women are not “Islamically” allowed to serve as lalg, or religious clerics, they are not well
trained enough in Islamic jurisprudence to serv&asreme Court justicés!Were this to be
true, it would be a strong argument in that womea @ot capable enough through their
knowledge of Islam particularly, Shariah law to Bppslamic law in making decisions.
Addressing the issue of whether or not women alde &b serve as religious clerics or
“mullahs” is another topic in which this paper st raddressing. However, | was also, not able
to locate any Islamic evidence supporting the apirthat women are not permitted through

Islamic Jurisprudence to serve as religious clefosthermore, currently, there are many cases

23 Advocating for Women'’s Participation in Afghanists Supreme Court, UNIFEM,
www.unifem.org/gender_issues/voices_from_the_f@tty.php

24 Afghanistan Constitution

%5 Advocating for Women'’s Participation in Afghanists Supreme Court, UNIFEM,
www.unifem.org/gender_issues/voices_from_the_fgdk.php
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in which a religious cleric does not have highemnaadion and although, they may be religious
leaders, they are not experts in the area of ldarish law specifically. Moreover, many
women are qualified to be Supreme Court Justicdseacompass the adequate knowledge on
both Afghan law and Shariah law. The Kabul Univgr8hariah Law Faculty has both male
and female students who graduate from their progfEms fact is testament that there are
women who are capable of serving as a Supreme Qaostice. Additionally, many of the
current women judges in Afghanistan are more tdhimelaw and encompass expertise in

Shariah law than some of the current male SupreowetQustices.

The majority view among the founding jurists of im&Shafii, Malik and lbn Hanbal (as |
mentioned before as the different schools of thuglgarded women as being disqualified as
judges based on an interpretation of Surah an-Nis, that men arprotectorsover women.
The minority view of Imam Abu Hanifah, however, oed that the authority of a judge is not
valid unless he possesses the qualifications nagessr a witness. Thus this opinion allows
women to be judges in all cases exckptlud and gisas cases. This flows from Imam Abu
Hanifah’s interpretation of Surah al-Bagarah 2:28@,women’s eligibility to be witnesses in
commercial transactions. There were also the iddadi views of other jurists such as al-Tabari
and lIbn Hazm which stated that a woman can begejudall cases without exception as long as
she fulfils the requirements for the position. Thisuld also appear to flow from a reading of
Surah al-Taubah 9:71, that believing men and woanereach other'awliyya (protecting friends

and guardians}®

Muslims, believe in the revealed nature of theuaksources of the Quran, and the authentic
Sunnah of the Prophet (PBUH) which is divinely insg. There is no clear evidence in the
textual sources allowing or disallowing women toléaders or to be appointed as judges. The

current views on these two issues are juristiajomegations of several textual sources.

Sources Interpreted Geared towards Women’s Incapaty

to Lead or be Judges

%6 The Holly Koran

20



Qur’anic Verses

Surah an-Nisa’ 4:34 states to the effect that:

Men aregawwamunaover women, (on the basis) that Allah h&sddalg preferred
some of them over others and (on the basis) of Wiegt spend of their property (for the
support of women) ....

This is the parent source from which all juristigirdon of the status and position of women is
derived.

This verse has been misinterpreted to mean:

i) Men have authority over women

if) All men are superior to women.

The Qur’an establishes that men geevwamunghave responsibility) over women. It does not
mean that women are incapable of handling their affairs as though they lack the capacity. It
does not mean that women are incapable of assuedagrship roles, whether among women,
men and women, or even of nations, as has beemadsu

Rather, it intends to establish the responsibditynen for the protection and maintenance of
women in a restricted setting or social contexbld@gically, only women can bear the future
generations of Muslims. The Qur’'an creates a hamusnbalance in society by establishing a
functional responsibility for males to facilitatieig biological function of females. The material
responsibility of men in the Qur'an is that theg avested with the responsibility to facilitate
this biological function of females. This verse sla®t give men inherent superiority, but rather
establishes mutual responsibility in society.

The wordgawwamaalso means ‘to provide with the means of subsigterhe notion of
gawwamis related to the reason that men spend theiregptpgor the support of women. It
follows that a man who does not maintain his wifewdd not begawwan? Responsibility is not,
and cannot be interpreted as, superiority. The mahteesponsibility of men mentioned in the

Qur’an, that they are invested with the respongbidf spending for women’s support, has
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corresponding advantages. It is on the groundhisfresponsibility that men are given a double
share of inheritance under tli@raid. However, it should be remembered that the dedease
estate’s distribution under ttaraid should only take place after the payment of aytsjeand

of any bequests or legacies under a withgiyyq.

The Qur'an does not say that “all men are supédarr better than all women”. Nor even
that all men are preferred by Allah (swt) overvatimen. Advantages are explicitly specified in
the Qur'an. Men have a certain advantage materiadbulting in certain responsibilities (or vice
versa). When the Qur’an says that “some (unspeécgender) are preferred by Allah (swt) over
others”, it uses general language which correspandsctly with the observable reality in
creation: some creatures have some advantage®ihnees—even some humans over others. All
men do not always have an advantage over all wonwrall women over all men.

The view that a man is superior to a woman becheses physically “stronger” lacks the
support of the Quran and authentic Sunnah. Theneéivsources mention “care” and
“responsibility” within the family, but not supenty. Muslim men and women are equal in their
individual and social responsibilities, being iraofpe (protectors) of one another and of the whole
society awliyya), as stated in Surah al-Taubah 9°71.

Besides Surah an-Nisa’ 4:34, another verse thaften cited to imply women'’s lack of
capacity is Surah al-Bagarah 2:282, which statésa@ffect that:

Whenever you take credit for a stated term, sgun in writing. And let a scribe write

it down equitably between you .... And call upon tefoyour men to act as witnesses;
and if the two men are not available to you as e@ses, then a man and two women
from among you, so that if one of them should makeistake, the other could remind

her ....

This verse has been misinterpreted to mean:

i) evidence of two women equals the evidence ofroake

i) the moral and intellectual incapacity of women.

%" Fathi Osman (1996), p. 48.
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The context of this verse relates to a written lagreement. The stipulation that two women may
be substituted for one male witness does not ingly reflection on woman’s moral or
intellectual capabilities. It is obviously due tetfact that (at the time of revelation) women were
less familiar with business procedures than men tedefore, more liable to commit mistakes in
this respect®

The unfamiliarity of women at the time of revetetiin personally conducting business
transactions is demonstrated by the fact that é&leadijah (ra), the wife of the Prophet (saw),
left the charge of her business affairs to him.sTWwas the socio-historical context at that time
when the verse was revealed. To ensure justiceftre;r two women were required for the
following purpose: If the female witness errs amgfets, the other is needed, not to give evidence,
but to remind her. This is quite acceptable, ewslay, when women still find the court process
intimidating and require another to reassure thew provide moral support. This again
corresponds to the observable reality.

It should, in fact, be considered quite remarkéahkg despite the social constraints at the
time of the revelation—inexperience and coercionwafmen—a woman was nevertheless
considered a potential witness. In this modern &wah revolutionary consideration of women'’s
potential should lead to greater promotion of hertgbutions to a just and moral social system,

and end exploitation of her and others in sociéty.

Hadith

Thehadiththat is often cited to deprive women of leadergiopitions is dadithrelated by Abu
Bakra to the effect that:

When the news reached the Prophet (saw) that treaRs had made the daughter of
Chosroe their ruler he observed: That a nationnearer prosper which has assigned its

reign to a woman.

28 Muhammad Asad (1980), commentary on Surah 2:282
29 Amina Wadud (1999), p. 86.
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For hundreds of years, thimdith has been taken to mean by a majority juristic iopirthat a
woman cannot be a nation’s leadkhdlifah), and as such she should not be allowed to be a
judge. This juristic opinion resulted in the regies of the status and position of women in
society, to the extent that Muslim women were ueabl equally enjoy the rights that were
enjoyed by men. These rights included politicahtsgand political participation, holding higher
public offices, becoming witnesses, judges anddesad\evertheless, the other opinion which

stems from thisadith allows women to be judges, but not leaders or ieadovernment.

Whatever the traditional interpretation, it must moted that thisadith is classified as an
ahad (isolated)hadith This means that the narrators of thélith do not exceed two persons in
each generation. Mutawatirhadith, on the other hand, is one that is reported bindefinite
number of people in such a way that precludes dissipility of its being false.

The abovehadith was narrated for the first time during the Battfettee Camel in which
Aishah (ra) led her forces into Basrah. Her for@elich reportedly included Abu Bakra) were

defeated. Many believers died in that battle.

Many modern-day commentators view thiadith as a fabricatedhadith If it had been a
genuinehadith of the Prophet (saw), Abu Bakra would have obeyedinjunction by not going
out to battle under Aishah’s banner. The other axgtion may be that the report was in the

nature ofinformation®

In the context of the Battle of the Camel, Aisheds in command of the army which included
many illustrious companions of the Prophet. Nonegheim objected to her being in command,
nor did they desert her for that reason. Even Abkr8, the narrator of the abokadith, did not
desert her. Had he been convinced that the Prdpeetprohibited women from beingiam
(leader or head) he should have deserted Aishao@s as he recalled this tradition. How then
could it be said that a woman cannot become leaflargovernment when her leadership was

accepted by such eminent companions of the Prophet?

%0 Aftab Hussein (1991), p. 220.
s Asghar Ali Engineer (1992), p. 77.
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Those who have utilized the above-mentiohadith for the suggestion that a woman should
not hold leadership positions have also cited &istant attributed to Aishah as saying:

It would be more to my liking had | remained in rhpuse and not gone on the

expedition to Basrah.

If she made this statement, it could be becauseegjretted the loss of so many lives, including
some of her nearest and dearest, and to the Idssrawn prestige, and not necessarily that she

was not supposed to le¥d.

It is a well-known principle in Islamic jurisprudee that arahad hadith is not a basis for
formulating binding rules and it is not necessaryatt upon it. Hence, it is strange and illogical
that this isolated tradition should have been ntheebasis for the ruling that a woman cannot
become a head of state or be appointed as a jadgéing that has such serious implications on
society in general as well as on women in particula

The secondhadithrelied upon as an impediment to the appointmentarhen to responsible
positions are the tradition which declares women'ramis al-‘aql wa al-difi (defective or
imperfect in reasoning and religion). As statedtlhyse who are well versed in discriminating
between authentic and forged traditions, the forgean in most cases be detected from the
subject matter of the tradition. Thushadithcannot be accepted as authentic if:

i) it describes what is impossible of occurrencd ahich is not acceptable to human
reason,
ii) it is contrary to the Qur'an,

iii)it is contrary to historical facts.

The former Chief Justice of the Federal Shariatr€ofuPakistan, Justice Aftab Hussein, referred

to the view of Dr Abdul Hamid Mutawalli, who sailat it is very apparent that this tradition is

32 Nabia Abbott (1942), p. 173.
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one of the thousands of traditions which were fdrged ascribed to the Prophet (saw) falsely, as

it contains all the three defects.

Sources on Equality of Men and Women:

Quranic Verses

Surah an-Nisa’ 4:34 and Surah al-Baqgarah 2:282raqeiently cited to allege men’s superiority
over women. However, other verses which very cjestdte the equality of men and women are
seldom highlighted. The verses that demonstrateeamghasise the equality of Muslim men and
Muslim women include Surah Ahzab 33:35 and SuraFealbah 9:71.

Surah Ahzab 33:35 explicitly addresses men and emomithout discrimination when it

states to the effect that:

Verily, for men and women who have surrendered Hedves unto God, and believing
men and believing women, and truly devout men amg tlevout women, and men and
women who are true to their word, and men and womlen are patient in adversity,
and men and women who humble themselves (beforg, @ad men and women who
give in charity, and self-denying men and self-degywomen, and men and women
who are mindful of their chastity, and men and wom#&o remember God unceasingly:

for them has God readied forgiveness of sins amigaty reward.

Surah al-Taubah 9:71 states to the effect that:

The Believers, men and women, are protectors ofammther, they enjoin what is just
and forbid what is evil ... On them will God pour Higercy.

Surah al-Taubah 9:71 is the final verse to be dedean the male/female relationship. In it, men
and women are said to be each othavidiyya—protectors or protecting friends and guardians.
And it also talks about the obligations of both nagi women in Islam, including enjoining what

is just and forbidding what is evil. It might albe significant that while Surah an-Nisa’ 4:32

33 Aftab Hussein (1991), p. 221.
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mentions “men rfjal)” as beinggawwamunaover “women gisa’)”, Surah al-Taubah 9:71
mentions “believing mem{u’minun” and “believing womenrfiu'mina)” as beingawliyya over
each other. Revealed in 8 Hijrah towards the enthefProphet’s life, Surah al-Taubah 9:71
sums up the spirit of equality and mutuality tHet Qur'an preaches in the relationship between
men and womef

To enjoin the right and forbid the wrong is prithathe duty of the State, which is in a
position to discharge it effectively. The verse emkvomen as much protecting friends of men as
men are of women. It further orders women to disghahe duty of enjoining good and
forbidding wrong which can be discharged effeciiay the ulil amr (person in authority) who
symbolises the State. The verse paves the way éonem to become the repository of State
authority, including the authority of the Head bétState?°

Hadith

There is ahadith narrated by Sayyidinna Ali (ra) and reported by 1Asakir which states to the
effect that:

One who honours women is himself honorable, andvadm® insults women is himself

lowly.

Argument between Textual Sources and Differing Intepretations:

The traditions cited against the appointment of woras head of State or in the judiciary are in
conflict with the Quranic teachings. As stated liear it is observed that #&adith is not
acceptable if it describes what is impossible thielre, thehadithis in conflict with the Quran

and it contradicts the facts of history.

The tradition that “women are imperfect in reasgnim religion” is neither acceptable to reason
nor is it in conformity with the Quran as well asth present-day societyrhis tradition has all
the three elements of forgetylf this tradition is assumed to be true, it wowlonflict with

various injunctions which are there in tQar'an itself and also with some other traditiolts.

% The Holly Koran
0 0op. cit., p. 228.
" op. cit., p. 221, 222.

27



would also conflict with some dhe historical facts in the Prophet’s tirard that of the rightly
guided Caliphs. If women are defective in reasod ahigion it would be necessary to restrict
their power to dispose of their properties and eatst make it subject to the approval and
permission of their husbands or guardians. Butrighas acknowledged the absolute competence
of women in this respect and has allowed her fghts of disposition over her properties. During
the time of the rightful guided Caliphs, the Calipought counsel from women and gave
importance to their opinions. How can the humasliigience accept this tradition as authentic
when the first person to believe in the Prophetvjsaas a woman, Khadijah (ra) (the Prophet’s
first and only wife until her death 25 years attegir marriage). How can women be defective in
religion when the first martyrsyahidal) to die in the cause of Islam was also a womanmium
Amir, the wife of Yasir.

The isolated tradition that a nation cannot prospgh a woman ruler contradicts the
teachings of the Quran, as illustrated in the @erabout Balgis, Queen of Sheba, as well as in
the verses which demonstrate equality, particul&dyah al-Taubah 9:71. The determination of
what is right and what is wrong is one of the bahities of the leaders of a state, and here
women as well as men, who are protectors of edwdr,dhave been enjoined to perform this task.
How then can women be excluded from being leadetbeo State, especially in a democratic
government? It would also appear to conflict wittother tradition of the Prophet (saw) narrated
by Sayyidinna Ali (ra) which says that one who harsowomen is himself honoured and one

who insults women is himself lowly.

Problems within the Afghan Judicial System:
Judicial Corrpution:

The AIHRC also monitors human rights violationshintthe judicial system. Individuals are
often arrested and detained without cause by disttiorney offices. For example, in Panjshir,
the District Attorney held four people in prisomr #b days with no evidence of a crime. The
AIHRC intervened and won the release of all fousqmers. Prisoners are sometimes held for a

year or more before the courts issue rulings iir tteeses.
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As well, the deposition of cases often is decidgthiibes. Those who pay the bribes are
released, those who do not remain in prison. Tomm@ission has documented cases where
murderers are released because they paid monegcdnt people with no money, power or
access to influential people remain in prison witilese who are guilty of crimes are set ffee.

Torture:

Torture continues to take place as a routine ggsblice procedures. The AIHRC has found
torture to occur particularly at the investigatgiage in order to extort confessions from
detainees. Forced confessions are clearly in vomiadf the Universal Declaration of Human
Rights (UDHR) and the International Covenant onilGimd Political Rights (ICCPR).

Torture was found to be especially prevalent indtprovince. For example, two brothers in
Herat were imprisoned on the charge of stealingdies. They were then beaten and hidden
from the AIHRC investigators, who eventually foushem in the Herat Criminal Investigation
Office. As a result of the torture, the brothergevenable to walk. The AIHRC filed complaints
against the Herat Criminal Investigation Officelwihe Herat Deputy Governor, Chief of Police
and the Ministry of the Interior. As a result bétcomplaint filed by the AIHRC, the Head of the

Criminal Investigation Department of Herat was rgegbfrom his post.
Poor Conditions and Lack of Legal Aid:

Poor conditions within prisons are another concénine AIHRC. Prisoners suffer from a lack
of space, lack of sunlight and overcrowding. Fand clean water also are scarce. In Parwan
prison, for example, water is brought in by tanlkard stored in an open pool which is used for
drinking and washing. Prisoners are routinely démedical care or only treated within the

prison. Female prisoners have had to give birttieiilention center¥,

% http://www.aihrc.org.af/mon_inv.htm

% |bid
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In 2004, the Commissions Monitoring and InvestigatUnit, with cooperation from the Ministry
of Justice, installed complaint boxes in both tredexand female prisons in Kabul. Of 35 female
prisoners, 28 submitted complaints and 136 of 62 mrisoners registered complaints. Most of
the prisoners complained about treatment by palnckjudicial officials, about delays in their
cases and about a lack of legal representatiomru@t@on in the judicial system is also a

common complaint. To preserve the confidentialitthe complaints, the key to the complaint

boxes remains with the AIHRE.

The Commission has also identified the lack ofgres access to legal services as a major factor
in their incarceration and is working with otheganizations to provide defense attorneys to

prisoners who cannot afford to hire their own.

The Monitoring and Investigation Unit shares th&utts of its monitoring with other human
rights and legal aid organizations and some mangorisits are conducted in coordination with
UNAMA.

In the past year, the AIHRC has won some improvesiarthe prisons, including better staff
behavior towards prisoners, regular food, sepdaaibties for child and adult prisoners and
visitation rights for the families of prisonersh& AIHRC also has ended the practice of
shackling prisoners ankles in the Kabul detentemters. In the womens prisons in particular,
the AIHRC has successfully pressed for literacyawzhtional training programs and for
kindergartens for the children of women prisonfrsther major improvement is the

registration of detainees at detention centfes.

However, little improvement has been seen in trexal/prison conditions and the handling of
prisoners cases by the judicial system. In Aug088, by Presidential Decree, the Ministry of
the Interior handed over the administration ofg@msand jails to the Ministry of Justice. While

the AIHRC supports this transfer of prison admnaigbn as a positive step in the reform of the

37 http://www.aihrc.org.af/mon_inv.htm
%8 |bid
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prison system, the transfer process was not walin#d and resulted in chaos and a cutoff of

food rations®®
International obligations:

Afghanistan is a party to most of the core intdora| human rights treaties. These instruments
comprise a set of standards that form the bagiseoJN human rights system and are a part of
international law. Afghanistan has also made attational commitment to abide by

international human rights treaties.

Article 7 of the Constitution of Afghanistan statdse State shall abide by the UN charter,
international treaties, international conventidmest tAfghanistan has signed, and the Universal
Declaration of Human Righf$.

Ratifying a human rights treaty imposes a numbehtifjations on the State as the treaty must
be implemented in law and in practice. It is usuaécessary for governments to review laws,
policies and practices to ensure that they aremptiance with treaty obligations. All proposed
laws and policies should be checked for complidrefere they are enacted and many of the

treaties have reporting obligations.

As an independent national human rights institytiba AIHRC has the function of promoting
the harmonization of national law and practice witiernational human rights instruments to
which Afghanistan is a party and providing adviod anformation to the countrys human rights

treaty reporting processes.

Some of the treaties have Optional Protocols tieState party may choose to ratify.
Afghanistan has signed the Optional Protocol toGbavention on the Rights of the Child on the
Sale of Children, Child Prostitution and Child Pagraphy.

39 http://www.aihrc.org.af/mon_inv.htm
40 Afghan Constitution
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Due to the long period of armed conflict, it hagtenany years since Afghanistan lodged any
reports on its implementation of the treaties & hatified. Therefore, in February 2004, the
AIHRC, together with the UN Office of the High Conssioner for Human Rights (OHCHR),
organized a training workshop for one week on reégpgion human rights treaties. Participants
came from all relevant government Ministries, tHelRC and NGOs. The workshop was led by
three experts from Geneva and was held at the Wyra$ Foreign Affairs, which coordinated the

event!

Following the workshop, the Minister of Foreign aiffs committed to a six year programme of
reporting to the human rights treaty bodies, at#te of one report per year, beginning with the
report on the International Covenant on Civil amditfeal Rights (ICCPR) by March 2005. The
Governments commitment to a programme of treatgrntemm was subsequently confirmed by its

inclusion in the Governments Workplan publishe@dma#\nnex to the Berlin Declaration.

A Working Group on treaty implementation and rejmgt including the AIHRC, has begun
meeting under the auspices of the Ministry of FgmeAffairs Human Rights and Womens
Rights Unit*

The signing of the CEDAW Convention by the Afghasvgrnment was a big step taken by the
Afghan government holding the government respoesibt its CEDAW binding obligations
for the advancement of women. It is hard to deteemwhether Afghanistan was ready for
taking the step of signing a document that laysraitts for women which the society may
have not been ready for. On the other hand, oneargue that the obligations have not been
implemented to the country’s fullest capacity iroddaith. For example, would it really stir
another war within Afghanistan if President Karnare to appoint a female Supreme Court
Justice? It seems unlikely. Today, there are worRanliamentarians representing every
province of Afghanistan. Although there was oppositfrom conservative groups to avoid

having women hold seats in the Parliament, womewe baen representing the country in such

“1 http://www.aihrc.org.af/mon_inv.htm
“2|bid
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a capacity since the re-initiation of Parliamerdrslly after the fall of the Taliban. The CEDAW
convention holds countries responsible for bringhmgnen on the same platform as men on all
levels including in government offices and emplopm@erticles 10, 11 and 13, respectively,
affirm women's rights to non-discrimination in edtion, employment and economic and
social activities. These demands are given speaighasis with regard to the situation of rural
women, whose particular struggles and vital ecooooantributions, as noted in article 14,

warrant more attention in policy plannifi.

Another general push of the Convention aims atticrga greater understanding of the concept
of human rights, as it gives formal recognitionthe influence of culture and tradition on
restricting women's enjoyment of their fundamentghts. These forces take shape in
stereotypes, customs and norms which give risehé& rmultitude of legal, political and
economic constraints on the advancement of womestind)l this interrelationship, the
preamble of the Convention stresses "that a chamtje traditional role of men as well as the
role of women in society and in the family is ne®de achieve full equality of men and
women". This Convention is very unique in thatitognizes the changes that have occurred in
dealing with the roles of men and women in soci®fgrld statistics show that percent more
women are employed than they were in 1950 andrcepemore women hold college degrees.
Of course it is properly not the most efficient hwt to hold Afghanistan to international
statistics in which many Western or developed caesiwill bring the average up drastically. It
would be more relevant to compare Afghanistan teiotslamic countries or ones that share
similar cultural or geographic backgrounds. Jorftarexample, has the highest literacy rate in
the Middle East. Fifty years ago though, they hatiferent situation. The Kyrgyz Republic
although does not abide by Islamic Shariah lawnigstamic society and its laws and workings
are highly influenced by Islamic and tribal tradiis. The Agsa Kal court for example, is an
informal court usually held in rural areas of thgrifyz Republic. The court or committee is
headed by the so called “white bearded men” whoendaemed as wise old men capable of
dealing with issues in the community that needdadsolved. Much of the Kyrgyz population
live in rural areas and hold strong ties to theaival communities. These wise old men are

revered as very respectful and solve family and ©gues. Nowadays, these informal courts

43 CEDAW Convention
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have women serving as judges or mediators as Weit. has been a great step forward since
traditional norms have changed over the last fesades and more and more women are
educated and serving as leaders in society. Tha AQgd court is not unique to Kyrgyzstan;
Afghanistan also has a similar informal court syste place which works fairly the same way.
In the more rural provinces when disputes arise begmof the community bring the issues to
the white bearded courts which are informally elstabd and not recognized as binding by law
in Afghanistan. However, due to the centuries jdtem the people accept it is valid and
usually, abide by the decisions made by the wietrded elderly men courts. In Afghanistan,
such informal courts are only headed by men andaliesndo not take a part of it. Thus, most
of the time decisions are ruled in favor of the nranases dealing with disputes between a man

and a woman.

Coming back to the CEDAW convention, Article twoimtdf of the convention states: to take
all appropriate measures, including legislationgiadify or abolish existing laws, regulations,
customs and practices which constitute discrimomatgainst women. It seems that the fact
that there are no women sitting as a Supreme Clustice is not illegal by any of the
obligations Afghanistan abides by however, oneargue that the refraining from appointing a
qualified female to the position of Supreme Couwstite is a non observance of the whole
purpose of CEDAW and Article 2 point f. Article 2ipt f requires governments to take
appropriate measures to modify or abolish existaws, regulations, customs and practices.
Since it is clear thus far that there are no lawa are impeding women from serving as a
Justice in the highest of courts in the Afghan diadliSystem, actions need to be taken to
abolish customs and practices that are inhibitimgnen from representation in the highest of

courts™

Afghanistan is a member of the United Natiand party to many treaties. Some of the
most important treaties that Afghanistan is pamy are: “International Covenant on
Economic, Social and Cultural Rights (ICESCR), in&ional Covenant on Civil and
Political Rights, Convention of the Elimination afl forms of Discrimination Against

Women (CEDAW), Geneva Conventions, Refugee Conerritb51, Genocide Convention
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1948, and the ICC Rome Statute 1998. Although Afiggtan has not signed the
Convention for the Protection of Human Rights amshdamental Freedoms, many of the

provisions within this convention are binding orgA&nistan through other conventions.

Article 14 of the European Convention entitlecbhibition of Discrimination states:
“The enjoyment of the rights and freedoms set famthhis Convention shall be secured
without discrimination on any ground such as sexer color, language, religion, political
or other opinion, national or social origin, asstion with a national minority, property,
birth or other status.” Very similar clauses can foand in other treaties to which
Afghanistan is a party. The Universal DeclaratibrHaman Rights, although not binding,
states accept the Declaration when they becomengbereto the United States and are held
in very high regard in international customary lamd have a discrimination clause similar
to that of the European Convention. Moreover, Ititernational Covenant on Civil and
Political Rights Article 3 states: “The States Rartto the present Covenant undertake to
ensure the equal right of men and women to theyargat of all civil and political rights
set forth in the present Covenafit’Thus, Afghanistan being a party to this covenant
recognizes that men and women are equal beforathelhe important thing to realize is
that these laws should not only be included in AfgHaws such as those within the
Constitution but they must also be implemented!dge&ing the rights through enactment
of laws is only an initial step to complete thektathe government must make sure it is
doing in practice what it has enacted in its laMamid Karzai’s recent discriminatory laws

against Shia women is contradicting to its’ inteéior@al obligations.

Coming back to the subject of women serving as &uprCourt Justices, Afghanistan’s
international obligations which are binding upoerththrough its ratifications and signings
of the treaties, prohibits discrimination of anytsespecially, at the governmental level. To
that extent, Afghanistan can not justify discrintioa with baseless arguments such as that
women are not religiously, qualified to serve a3uatice in the high level of the judicial

system knowing that there are many qualified wotheiges in the lower courts.
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Article 5 of Afghanistan’s preamble states:s@tving the United Nations Charter and
respecting the Universal Declaration of Human Righ¥ot only is Afghanistan a member
of the United Nations, its Constitution explicitbtates that it is to follow the United
Nations Charter. Article 2 of the Declaration statéEveryone is entitled to all the rights
and freedoms set forth in this Declaration, withdigtinction of any kind, such as race,
color, sex, language, religion, political or otleginion, national or social origin, property,

birth or other status.”

In the case of Stec and Others v. United Kamgydthe European Court on Human Rights
found that Article 14 does not prohibit a Membeat8tfrom treating groups differently in
order to correct “factual inequalities” betweenrthelndeed, in certain circumstances a
failure to attempt to correct inequality througffelient treatment may in itself give rise to a
breach of the articlé® A difference of treatment is, however, discrimargtif it has no
objective and reasonable justification. In otherdso if it does not pursue a legitimate aim
or if there is not a reasonable relationship ofpprtionality between the means employed

and the aim sought to be realized.

There are retirement laws in the UK whichtbetage 65 as a retirement age for males
and 60 for women. However, the court found thatlse factual information provides that
men are able to outwork women, this law is notrilisioatory. Nevertheless, in the case of
lack of women judges in Afghanistan’s Supreme Cotlmére is no appropriate factual
information or rational reasoning that can provemea should be disallowed to hold a
position as a Supreme Court Justice. Accordingrepart by Amnesty International which
was based on interviews with senior male judges,réport found that one of the main
reasons for women’s exclusion from the Supreme Clayrin a popular belief among
(male) legislators that women are not as well gdiimn religious matters as men. Many
male judges are often former or practicing religidaaders, and since women are not
allowed to participate in Islam as mullahs or religs authorities, they are often considered

less qualified as judges.
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Comparative Analysis:

In order to better understand and analyze the wmusguation facing women Justices in
Afghanistan, it would be wise to compare Afghamsta other countries which encompass
similarities such as geographical region, cultsnadilarities or other Islamic countries.

In those Muslim countries where Islam is the ofigeligion listed in the constitution, sharia is
declared to be a source, or the source, of the Bxamples include Saudi Arabia, Kuwait,
Bahrain, Yemen, and the United Arab Emirates, whiggegovernments derive their legitimacy
from Islam. In Pakistan, Egypt, Iran, and Iraqg, aghothers, it is also forbidden to enact
legislation that is antithetical to Islam. SaudaBia employs one of the strictest interpretatidns o
sharia. Women are not allowed to drive, are undeiguardianship of male relatives at all times,
and must be completely covered in public. Elsewhgogernments are much more lenient, as in
the United Arab Emirates, where alcohol is toletatéon-Muslims are not expected to obey
sharia and in most countries, they are the jurigdicof special committees and adjunct courts

under the control of the governméht.

Muslim countries where the government is declaodokt secular in the constitution include
Azerbaijan, Tajikistan, Chad, Somalia, and Sendglamist parties run for office occasionally in
these countries and sharia often influences lagstioens. Popular Islamist groups are often
viewed as a threat by existing governments. AszarBaijan in the 1990s, secularism is
sometimes upheld by severe government crackdowihdamist groups and political parties.
Similar clashes have occurred in Turkey. Understispicion that the majority party, the Islamist
Justice and Development Party, was trying to eistalshariaTurkey's chief prosecutor
petitioned the Constitutional Court to bar the p&mm politics altogether. One of the politicians
indicted, Prime Minister Recep Tayyip Erdogan, taklvsweeK;Turkey has achieved what
people said could never be achieved--a balancedestslam, democracy, secularism and
modernity." Secular Muslim countries are a mingritgwever, and the popularity of Islamist

political parties are narrowing the gap betweeigieh and state.

" http://www.cfr.org/publication/8034/
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Afghanistan is not alone in the Islamic world iratileg with gender representation issues in the
Judicial System. In fact, Afghanistan may be a stegad given that women occupy the majority
of the judicial positions in the lower courts. Wamtgave not traditionally served as Justices in
Islamic Courts because men believe that womeroarermotional to apply law when hearing
cases and instead, make judgments based on emalimye Al-Faqueeh of Palestine states that
it is ever more important to have women Justiceabge “Arab culture forbids talking about
intimate issues between a couple.” This is pregiget same in Afghan culture. In a divorce case
it would be difficult for a woman to explain thdteswould like a divorce due to her husband’s
impotency even to a female judge and could be eupossible given the cultural restrictions to
explain the issue to a male judge. Judge Al-Faggeek on to say that “even if a husband strikes
a wife she shouldn't tell”. Again, saving a husbarfdce even when he abuses a wife is
embedded in many cultures within the Islamic wéfl& woman in this situation in most cases
would not have much social and emotional supporhfher community or family. Another issue
in dealing with divorce cases is that male judgds in favor of the man when it involves child
support. Most women are aware of this and do hefdr a divorce in fear that the Judge’s ruling

will leave the woman economically unstable follog/ia divorce.

Malaysia one of the most advanced Muslim counigdacing similar issues. There is a dual

legal system in Malaysia, which is divided into tpeneral civil courts and the Syariah Courts.

The Syariah Courts have jurisdiction only over passwho are Muslims and its main area of
jurisdiction is in the area of family law. For oveventy years, Malaysian women have been
appointed to serve as judges in the general abtitts, with the proviso that women judges in

the High Courts should only hear civil cases antlanioninal cases as criminal cases that are
tried in the High Courts are cases that involvatehpunishment. On the other hand, women

magistrates and women judges in the sessions coamtsear both civil and criminal cases, as
the subordinate courts do not have jurisdictionr mapital punishment. However, no woman

has yet been appointed to serve as a judge inydn@a8 Courts. During the past decade, Sisters
in Islam (SIS) and other women’s groups have pusbiethe appointment of women as judges

in the Syariah Courts as wéil.

8 Female Judges Give Women of Palestine Hope ofHfesrings
9 Gender Balance in Syariah Courts, Sofianni Subki
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Conclusion:

The relative calm over the difficult issue of thaer of Islam in the legal system has been
achieved by a determined effort to avoid any didezlings with it. This inertia is reflected in
the barely visible efforts of the international coomity to rebuild the country’s legal system.
Italy, the appointed lead nation for Afghanistalegal reconstruction, has delegated this task to
the prestigious and well-known International Depat@nt Law Organisation [IDLO]. In turn,
IDLO has established a branch office in Kabul and bBmbarked on the task of assembling a
complete of Afghan laws past and present. Varioammissions constituted under the
provisions of the Bonn Agreement are dealing witbal issues but thus far only few visible

manifestations of this work have emerged.

Through my research, | found that Islamic Sharai &nd Afghan law do not in any way
prohibit women serving as judges at any level. Timeitation comes with certain
interpretations of Hadith that women are not ablédécome religious leaders or mullahs.
However, there is not a requirement to be a raligiideric in order to become a Supreme
Court Justice. The requirements to become a Sup@oue Justice are clearly indicated in
the Afghan Constitution and the Law of the Orgatiraand Jurisdiction of the Courts of
the Judiciary of the Islamic Republic of Afghanistdt is my contention that the Afghan
government led by Hamid Karzai which is patriarciralnature and holds a strongly
conservative Wolesi Jirga Council which makes ftidilt for the appointment of women
judges in the Afghan Supreme Court. It is not astjoa of legality for women to have
equality within the Afghan judicial system througlighan or Islamic law, it is one of
culture. There exist women who are qualified enotagimterpret Shariah law and abide by
it thereof, the enrollment and graduation of wonfierm the Shariah law department at

Kabul University is evidence to this.

Perhaps it is reasonable to note that thread#s of war have devastated the Afghan

society, including its judicial system. As Afghatais attempts to rise from the rubbles of
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three decades of war, so does its judiciary syst#omen are at a disadvantageous position
at this point in time because most of the fightarthe last three decades were men. Men
hold enormous economic, social, political, and lggawvers which women do not. It is
worth noting that maybe, Afghanistan is not in ailde position when it comes to
women’s representation in the judicial system. Aentioned above although, not in the
highest courts, women hold the most Justice positia Afghanistan. This may be many
steps ahead of some other Islamic countries thatoaly recently accepting women as
judges even, in the lower systems. Nagwa KamaldRar example, is the first woman
appointed to the sharia court system in Sudana#init until 2003 that Egypt appointed its
first woman judge® As Afghanistan moves towards normalization, itidbidbe easier for
women to overcome social, economic, and politieatibrs. The Judiciary System will play
an important role in helping women to gain theghtful position, including becoming

judges on the National Supreme Court.

History shows that when civil society strives bring about a change, change is
eventually made. Drastic changes in a country aeynimes made through an active civil
society through civic groups such as non profitaoigations from political agendas to
human rights organizations. In my opinion, a streramen’s rights organization needs to
couple with an international organization which Imagre resources which can guide the
local organization in bringing pressure to Karzajevernment to nominate a woman
Justice to the Supreme Court. The local organizatieen, needs to gain support at the
parliamentary level so that they will accept Kaizaiomination. Of course, a great step
would be to have attention on the nomination whey not be successful initially but will
eventually, become accepted as more and more aegjams lobby parliament for support.
The whole concept is to normalize the idea that emman serve as Justices and to have
these organizations counter the very weak argunwdrite ultra conservatives by bringing
evidence from Shariah Law against the argumentwioaten are not Islamically permitted
to serve as women judges or the even weaker arguhegrwomen can not serve properly

when she is menstruating.

*0slamic Law and Society in the Sudan, Fluehr-Lobban Carolyn
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Afghanistan has improved drastically over the¢ faw years in handling discrimination issues
and advancing women'’s rights. Afghanistan is p&otynany treaties and conventions which
show its commitment to universal principles of laawever; much more needs to be done in
implementing those international obligations. Thaséons must be taken from the Afghan

government and civic organizations together.

With an untrained, inexperienced judiciary and garnhg uncertainty over the sources and
application of law, there are very real fears rdgay the rule of law and access to justice in
Afghanistan. Given recent decisions by the Supr€mat and statements by individual judges,
including Mr. Shinwari, reflecting a lack of commiént to women’s equality, the rights of
women in particular risk being further undermin@ah 24 November 2004, the Afghan Civil
Society Forum, whose partners include the Afghammtds Network, an umbrella group of
women’s organizations in Afghanistan, issued recemaations to President Karzai in an effort
to open dialogue between the first elected presided the people on the future of Afghanistan.
Among the prime requests was for action to estalsiécurity and to enforce the rule of law, For
the rule of law to apply, the Supreme Court mustdiestituted and operate in accordance with

the provisions of the Afghan Constitution.

It is clear that the war in Afghanistan has notrbeeastically successful in protecting and
promoting the human rights of women. Sadly, pditegendas always trump human right as was
evident during the London conference on Afghanistégyear when ministers and officials of

the UN, EU, and Nato all remained silent on theessf women. There were three women
representatives including Hilary Clinton who ougiththe “The Women'’s Action Plan for

Afghanistan™*

This plan lists a range of suggestions to impréwesecurity of women, and accessible services
for women including medical care and education. B\av, introducing new programs is
ineffectual if the target population is too scated¢ome out of the home. Fear of violence and
extremist attacks on women remain a huge challenge.

> http:/iwww.socialistworker.co.uk/art.php?id=21014
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The resurgence of Taliban ideology and stronghleédsresulted in acid attacks on girls who
attempt to go to school and rebel Northern Alliagoeups regularly use rape of women and
children as a an instrument of war to suppresdlrebeAs a result the UN Committee on
CEDAW voiced concern on “the absence of clearatjias to protect women'’s rights in the
process of the discussions leading to negotiatitisrepresentatives of the Taliban” during the

conference>?

Recommendations:

By ratifying the Convention on the Elimination df forms of Discrimination against Women
(CEDAW), the Government of Afghanistan has an d@ilan to ensure that laws and policies are
free from gender-based discriminatory provisiobhbak been observed (with the enactment of
the Shia Personal Status Law (SPSL) that the Raehdis likely to continue enacting laws that
could violate the policy of equality and non distnation under the Constitution. Women'’s
organizations and civil society groups should besatted in the review and development of
national laws and policies. As a matter of procedal laws and policies should be subjected to
gender assessment before they are adopted, andghaeity of the Parliament for such purpose
should be built. It should set up a mechanism teuiake a gender assessment of all legislative
proposals and such mechanism should function seatonsultation with MOWA and gender

advocates®

The incidence of violence against women, especgmilysical violence such as murder, repeated
battering, and sexual abuse, continues to be peevas fragile justice system that is incapable
of providing effective response contributes tofleepetration of this problem. Existing policy
debates around women's political participation tendvershadow the more urgent need to
protect women from violence. The UN Special Rapparshould pay attention to this reality and
systematically raise the issue at the proper l@véhd swift solutions, including the
development of capacities among the pillars ofjtiséice system, health, and educational
institutions in order to prevent, protect and sequstice for Afghan women who experience

violence.

2 CEDAW Conference, 2010
%3 Dubai's Women Conference
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As part of the legal reform process, customarysaauld be researched in detail with a view to
empowering groups who suffer discrimination asradiresult of such codices to challenge
practices which perpetuate their mistreatment. fitag avoid a trajectory which ends in
rejection of the reformed legal system and couddeiad result in giving women in some regions
rights which they have never enjoyed. This is, haavea tricky and complex area to

tackle and does not lend itself easily to quicle$xand instant democracy deadlines. Similar to
promoting understanding of tribal structures amgdlesystems, a realization of takasticityof
family boundaries is the key to help women linloingtional systems. This is often influenced
by intricate social intra and interfamilial, as et community relationships. The gender
dynamics within these relationships determine wdmaacess to legal advice, assistance or
arbitration in disputes at family and communitydewWe have to understand that even within a
framework of functioning and enforceable laws, wanaeuld have to emerge from the confines
of family and community to interact with the leggistem. We do not know enough about the
internal gender dynamics of family and communityetation to legal assistance to ascertain how
we will help women stretch the private boundarees\erlap into the public domain, and, to
determine how the legal system has to be made awzessible at different levels. A vital part of
the research underpinning the legal reform proskesld involve investigating the gender

dynamics of accessing legal assistance from witlerfamily and the community.

In order to change the mentality that women mayseote as Supreme Court Justices the best
route for the President is to initiate a quotaeysais has been done at the Parliamentarian level.
The problem in Afghanistan does not lie in the latlue problem is evident in cultural and social

restrictions which marginalizes women from all segtof society.
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